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Deci ded: May 6, 2002

MIller & Chevalier, Chartered (Peter Koenig) for the plain-
tiffs.

Robert D. McCallum Jr., Assistant Attorney General; David M
Cohen, Director, Comrercial Litigation Branch, Gvil D vision, US.
Department of Justice (Lucius B. Lau); and O fice of Chief Counsel
for Inmport Adm nistration, U S. Departnent of Commerce (G ndy G
Buys and Edna Boyl e-Lew cki), of counsel, for the defendant.

AQUI LI NO, Judge: By order of the court upon the consent
of the parties, this action consolidates a conplaint in the nane of
Viraj Forgings Ltd., a producer of nerchandi se allegedly within the

anbit of the Anended Final Determ nation and Anti dunpi ng Duty O -

der; Certain Forged Stainless Steel Flanges fromlndia, 59 Fed. Reg.

5,994 (Feb. 9, 1994), of the International Trade Adm nistration,

U. S. Departnment of Conmerce ("ITA"), with a subsequent summons and
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conplaint in the names of the sane Indian producer and the U S
inporter of record of its product, MS Dishaka U S. A, Inc. The
gravanen of these pleading(s) is that no antidunping duties be
i nposed upon Viraj entries through January 1997 under the guise of

the aforesaid | TA order.

I

According to the essentially-identical conplaints, there
were only two such entries, nunbered 0630859-2 and 0630988.
Jurisdiction of the court is pleaded under 28 U.S.C. 88 1581(i),
2631(i), which has engendered answer(s) by the defendant in
accordance with CIT Rule 7(a), followed by a notion by the
plaintiffs for judgnent upon the ITA's record pursuant to Rule
56.1. The papers submtted in support of and opposition to the
notion outline salient facts that are not genuinely in dispute.
The defendant asserts that, on

June 17, 1997, Commerce issued instructions (nmessage

nunber 7167117) to the U. S. Custons Service . . . to
liquidate Entry Nunmber 0630859-2 at zero rate of anti-
dunpi ng duty.

Def endant' s Menorandum in Qpposition, p. 8. In doing so, this

menor andum cites defendant's answer, paragraph 22, which also
admtted (w t hout explanation) plaintiffs' allegation"w th respect
to Commerce's non-i ssuance of |iquidation instructions concerning
Entry Nunber 0630988". In other words, this action apparently

boils down to this | one shipnent fromlndia, and over whi ch neither
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side has been willing to budge short of this court disposition
years after its arrival, allegedly sonme tine between January 1996

and February 1997 per plaintiffs' conplaint(s), paragraph 12.

The background of this stalemate is that, at the tinme of
t he Aneri can donestic industry's petitiontothe ITAto investigate
all egations of sales in the United States of stainless steel
flanges fromindia at |l ess than fair value, Viraj Forgings Ltd. was
not i nvol ved. The resultant affirmative |ITA determ nation and
order, supra, set an initial antidunping-duty rate of 162.14
percent for Indian producers not accounted for therein individ-
ually. See 59 Fed.Reg. at 5,995. Later that year, Congress passed
the Uruguay Round Agreements Act ("URAA"), Pub.L.No. 103-465,
8§220(a), 108 Stat. 4809, 4858 (1994), effective January 1995 and
stating that, if the ITA

receives a request from an exporter or producer of the
subj ect nerchandi se establishing that-

(I') such exporter or producer did not export
the nerchandi se that was the subject of an anti-

dunping duty . . . order to the United States
during the period of investigation, and

(I'r) such exporter or producer is not
affiliated . . . with any exporter or producer who
exported the subject nerchandise to the United
States . . . during that period,

[it] shall conduct a review under this subsection to
establish an individual weighted average dunpi ng margin
for such exporter or producer.
19 U.S.C. 81675(a)(2)(B)(i). Viraj Forgings Ltd. availed itself of

this provision, and the agency responded in "accordance wth
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section 353.22(h) of the Departnent's interim regulations".

Certain Forged Stainless Steel Flanges From India; Initiation of

New Shi pper Antidunping Duty Admi nistrative Review, 60 Fed.Reg

55,241 (Qct. 30, 1995). This notice set the period to be revi ewed
as March 1 to August 31, 1995, which proved barren of any Viraj
entries and which, in the absence of coment by any other
interested party, led to publication of an | TA determ nati on of the
zero dunping margin for that Indian firm The

Departnent shall instruct the U S Custons Service to
assess no antidunpi ng duties on all appropriate entries.

Furthernmore, . . . the cash deposit rate for Viraj
will be zero percent.

Certain Forged Stainless Steel Flanges Froml ndi a: Final Results of

Ant i dunpi ng Duty New Shi pper Review, 62 Fed.Reg. 1,317 (Jan. 9

1997) .

As indicated above, however, by the tine of this fina
publ i cation, both of the above-nunbered entries had | anded. |n any
event, shortly thereafter, given that February was the anniversary
month of the |ITA antidunping-duty order, supra, all parties
interested therein were duly invited to consider requesting an

admnistrative review thereof by the agency -- for the period

February 1, 1996 to January 31, 1997. See Anti dunping or Counter-

vailing Duty Order, Finding, or Suspended | nvesti gation; Opportun-

ity to Request Administrative Review, 62 Fed.Reg. 4,978 (Feb. 3,

1997). The deadline for doing so was stated to be the | ast day of
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February 1997. Viraj Forgings Ltd. nade no request for agency
review during that tinmeframe. Rather, on March 13, 1997, counsel
apparently newl y-retained by the conpany, submtted an "unusua

request for the Departnent to self-initiate an annual review of

Viraj"' based upon the followi ng representations, anong others:

Viraj has just conpleted a new exporter review for
fl anges. . . . Sales reported in thfat] . . . review
wer e based on purchase orders during the March to August
1995 new exporter review period. USA shipnents, invoic-
ing and entries pursuant to these purchase orders
occurred during the February 1996 to January 1997 peri od.

Di scussions by USA inporters of Viraj flanges with
US Custonms this week indicate . . . now . . . some
confusi on on whet her:

(a) that new exporter review just covers USA en-

tries during the March to August 1995 period
: when in fact

(b) that review covered orders during that period
wi th shipnents and entries actually occurring
wel |l after the March to August 1995 new export -
er review period . -

There was al so some confusion as to certain aspects of
t he new exporter review, such as:

(a) the neaning of the zero dunping cash deposit
requi renment during the annual review periods
covered by a new exporter review and the be-
lief that, if no party requested a review
during the zero cash deposit period, the
result would be liquidation at that rate (per
normal annual review practice of the past);
and,

(b) the belief that the bonding requirenent for a
new exporter who has not previously been
reviewed to determne a dunping rate and in

Y Plaintiffs' Rule 56.1 Mtion for Judgnent on the Record,
Exhibit 2, second page (enphasis in original).
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the context of the just-established statutory
new exporter provisions neans a prom se to pay
any dunping duty later determ ned to be owed,
with no dunping rate actually established at
that point for the new exporter until the
concl usi on of the new exporter review

The concern is that Viraj, having participated in a
new exporter review, and having denonstrated that it
sells in the USA without dunmping, will, as a result of
confusion regarding the transition to new dunping
procedures be subject to 162% dunpi ng duties, and even
for entries for which Viraj was found not be [sic] dunp-
ing in the new exporter review :

* * *

Al ternatively, given that Viraj's original request
for a new exporter review, based on orders during the new
exporter review period, covered shipnents which entered
the USA during the February 1996 to January 1997 tine
period, the Departnment could interpret Viraj's prior
request for a new exporter reviewliberally as a request
(well before February 28, 1997) for an annual review of
entries during the February 1996 to January 1997 tine
period as well (given the sales data which Viraj submt-
ted to the Departnent during the course of that review).

Since this request is nmade even before the Depart-
ment's initiation of annual reviews for the February 1996
to January 1997 tinme period, this self-initiated review
could be conpleted within the statutory tinme limts
wi t hout (we believe) adninistrative inconvenience.?

The I TA denied this request in a letter ruling, concluding that,

if the Departnent does not receive a tinely request for
an admnistrative review, the Department will instruct
. Custonms . . . to assess antidunping duties on the
mer chandi se at rates equal to the cash deposit of, or
bond for, estimated antidunping duties required on that
merchandi se at the tinme of entry. Neither . . . URAA[]
nor the Departnent's proposed regul ations inplenenting
t he URAA anends the Departnent's regul ation pertaining to
automati c assessnment of duties under 19 CFR § 353. 22(e).
Pl ease be advi sed that based upon the above regul ati ons,

2 1d. at first-second pages (enphasis in original). See
also id., Exhibit 3 (April 8, 1997) passim
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t he Departnent has issued instructions to . . . Custons
.o to assess duties equal to the deposit or bond rate
for any entries for which no adm nistrative review was
request ed. ?
Hence, the certified record filed herein, such as it is,
reflects a disparate approach by the defendant to plaintiffs

entries in a setting conjuring the English enbrace in the common

| aw of the French | aschesse. |Indeed, while referring to "the |ong
del ay by the Departnment inissuing . . . such instructions"? inti-
mating "comence[nent] of a court appeal imediately"® and

asserting that they "would ask the court to enjoin the |iquidation
pending the outcome of the appeal"® the plaintiffs actually
allowed to pass nost of what they claimis the controlling, two-
year period of limtation per 28 U S. C 82636(i) before filing
their conplaint(s) herein. Moreover, no application for i nmedi at e,

interiminjunctive relief was presented by them’

® Defendant's Public Appendix 1, first page (May 23, 1997)
(enmphasis in original). C. Plaintiffs' Rule 56.1 Modtion for
Judgnent on the Record, Exhibit 4 (June 2, 1997) ("Viraj requests
that the Departnent reconsider its Letter Ruling").

*1bid., Exhibit 4, p. 4.
Su.

° 1

e

" The parties were called to answer questions in open court
about the unclear lie of this action, whereupon they have pre-
sented a nost bel ated, consent application for a prelimnary in-
junction, which has not been granted.

Contrary to such representations on the record, the de-
fendant has now filed a declaration by its responsible |Inport
Conpl i ance Specialist to the effect that the ITA did not, in
fact, issue liquidation instructions to Custons.
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[

What has been presented in conjunction with plaintiffs
nmotion for judgnent on the agency record is a proposed form of
order, as required by CT Rule 7(f)(1). Succinctly, it would
direct that the

U S. Departnent of Coormerce either (a) initiate an annua
dunpi ng review of Viraj flanges which entered the United
States during the period of February 1996 to January 1997
or (b) liquidate those entries at a 0% dunpi ng rate.

Just as succinctly, this relief, at |least as phrased, is not in
order.
A
The sum and substance of plaintiffs' pleaded position in
support of requiring now an admnistrative review by the ITA is
t hat

Comrerce's Proposed Rules, its subsequent statenents of
intent to apply the Proposed Rules prior to their fornmal
adoption as final rules, its established practice of
appl yi ng proposed rules prior to formal adoption of such
rules as final, and the use of an entry that occurred
after the new shipper reviews period of review to
calculate the results of the new shipper review, |ed
Viraj to reasonably believe that the disputed entry would
be automatically liquidated at the zero percent rate
found in the new shipper review rather than at the
162. 14% rate for "all others" based on Bl A and thereby
i nduced Viraj to, in February 1997, refrain fromrequest -
ing an adm nistrative review of such entry of Viraj SSF
during the period February 1996 to January 1997.°

® Plaintiffs' Conplaint(s), para. 27. The acronym Bl A sig-
nifies statutory provision for agency resort to best information
otherw se available, while SSF is a short-formreference to
plaintiffs' nmerchandi se.
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The defendant dism sses this thesis, pointing out that the govern-
ing I TAregulation, 19 C F. R 8353.22(a) (1997), clearly provided
that requests for adm nistrative review of an outstanding anti-
dunpi ng-duty order be nmade during the anniversary nonth of the
publication of that order; that the agency was under no statutory
obligation to conduct that kind of review in the absence of a
proper, tinely request; that, to the extent the governing regul a-
tion contenplated agency initiation of such a review, it just as
clearly provided for "the Secretary's own initiative when appropri -
ate," 19 C F.R 8353.22(c) (1997) (enphasis added); and that the
| TA did not "induce" Viraj to mss the filing deadline because (i)
the rules referred to by the plaintiffs, which were published sub

nom Antidunping Duties; Countervailing Duties, 61 Fed. Reg. 7, 308,

7,364-65 (Feb. 27, 1996), were sinply as noticed, nanely, "proposed
rul emaki ng and request for Public Comments”, and were not in effect
during the period at issue herein; (ii) the regulation which was in
effect clearly stated that the anti dunping duty applicable "at the
time of entry" would apply when no admnistrative review was
requested, 19 C.F.R 8353.22(e)(1) (1997); (iii) that the ITA
i ndi cated during the new shipper review instigated by Viraj that
the results thereof would only apply to the entries covered by that
process; and (iv) the February 1997 invitation to request an
admnistrative review stated clearly what the |ITA would instruct
Custons to do in the absence of a tinely request. Furt hernore

whil e the defendant does admt that the
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proposed regul ati ons published by Comrerce on February

27, 1996 suggested that the applicable rate for purposes

of the autonatic assessnent regul ati on woul d be the rate

found in the nost recently conpleted segnent of the

proceedi ng[?®, ]
in fact the precise provisionthe plaintiffs attenpt torely on now
was dropped officially by the Departnment in the face of "strong"'
negati ve objection on the part of the public, thereby |eaving
automatic assessnent of antidunping duties at rates equal to
estimated duties required on nerchandise at the times of entry -
in the absence of |ITA receipt of a tinely request for an
adm nistrative review. 19 CF.R 8351.212(c) (1998). That is
Viraj Forgings Ltd. was apprised at both the initiation and the
concl usion of its new shipper agency reviewthat, unless otherw se
indicated, the Departnent's regulations were as anended by the

interimversions published in the Federal Register on May 11, 1995,
60 Fed. Reg. 25,130.%"

° Def endant's Menorandum in Qpposition, p. 16 (enphasis in
original).

1 Anti dunping Duties; Countervailing Duties, 62 Fed.Reg.
27,296, 27,313 (May 19, 1997).

1 62 Fed.Reg. at 1,317. Cf. 60 Fed.Reg. at 55, 241; Cer-
tain Pasta Fromltaly: Initiation of New Shipper Antidunping
Duty Adm nistrative Review, 62 Fed.Reg. 8,927 (Feb. 27, 1997);
Certain Stainless Steel Wre Rod Fromlndia; Prelimnary Re-
sults of New Shi pper Antidunping Duty Adm nistrative Review, 62
Fed. Reg. 6,171 (Feb. 11, 1997); Stainless Steel Bar From I ndi a:
Final Results of New Shi pper Antidunping Duty Adm nistrative
Revi ew, 62 Fed.Reg. 4,029 (Jan. 28, 1997); Fresh and Chilled
Atl antic Sal nron From Norway; Final Results of New Shi pper Anti -
dunping Duty Admi nistrative Review 62 Fed. Reg. 1,430 (Jan 10,
1997) .

In sum proposed regul ations, by their very nature, do not
bi nd conclusively an agency. C. 5 U S.C 8553.
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Finally, accepting the above-quoted representation of
plaintiffs' counsel that discussions in March 1997 between U S
inporters of Viraj flanges and Custons engendered "sone conf usi on"
there is no show ng why that contact could not have taken place
earlier -- before the February 28th deadline for requesting an
admnistrative review. |Indeed, the I TA has |ong warned the world
of international traders that it will not conduct an adm ni strative
review of their U S entries based upon an untinely request to do

so. E. g., Certain Refrigeration Conpressors Fromthe Republic of

Si ngapore; Final Results of Countervailing Duty Admnistrative

Revi ew, 56 Fed. Reg. 63,713, 63,714 (Dec. 5, 1991). And, based upon
t he | ong-standi ng principle that the agency's interpretation of its

own regulations inplementing the statute(s) it admnisters is

entitled to "substantial weight"' the courts have held that the

| TAis not required to accept clarifications of unclear,
anbi guous or ot herw se i nadequate requests for adm nis-
trative reviewafter the deadline for submtting requests
for admnistrative revi ew has passed.

Fl oral Trade Council v. United States, 13 C T 142, 144, 707 F. Supp.

1343, 1344, aff'd, 888 F.2d 1366 (Fed.Cr. 1989). To require
ot herwi se could inpede the orderly conduct of the review process

ordai ned by Congress.

12 Asoci aci on Col onbi ana de Exportadores de Flores v. United
States, 903 F.2d 1555, 1559 (Fed.C r. 1990), quoting Floral Trade
Council v. United States, 888 F.2d 1366, 1368 (Fed.Cir. 1989).
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Part of that process, of course, is the collection of any
duties found to be owed, including those directed at foreign
dunping in the U S. market. But the agency desi gnated by Congress
for their liquidation is the Departnment of the Treasury's Custons
Service, not the Departnent of Commerce's International Trade
Adm ni stration, ergo plaintiffs' proposed formof order, which is
quot ed above, is not properly directed. Presunably, what counsel
had in mnd is that, under the Trade Agreenents Act of 1979, as
anmended, the ITA is authorized viz. 19 U S.C. 81675(a)(3)(B) to
instruct Custons to liquidate entries reviewed for inposition of

ant i dunpi ng duties.

Before this court can consider the actions or inactions
of those two responsi ble agencies, and their consequences as a
matter of post-URAA law, it nust address the question of its
jurisdiction to render a decision thereon. To repeat, the
plaintiffs have pleaded jurisdiction pursuant to 28 U S.C 88
1581(1), 2631(i). Defendant's answer(s) denied this as a basis for
affirmative relief herein, but counsel have abandoned t hat position
since the original joinder of issue. Be that as it my, by
declining to conduct the admnistrative review requested by the
plaintiffs, the ITA has precluded this court's jurisdiction under
28 U.S. C. 88 1581(c), 2631(c). |In such cases of agency inactivity,

the court's residual jurisdiction pursuant to subsection(s) (i) has
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been sustained. See, e.qg., Pac Fung Feather Co. v. United States,

19 CI T 1451, 911 F. Supp. 529 (1995):

The court may conduct limted review of agency
action to determne whet her such action falls within the
agency's congressional | y-del egated aut hority and whet her
t he statutory | anguage aut hori zi ng the agency action has
been properly construed.

19 T at 1456, 911 F. Supp. at 533, aff'd, 111 F.3d 114 (Fed.Cr.
1997) . And subsection 2631(i) incorporates the Adm nistrative
Procedure Act, 5 U S.C. 8702. Section 706 thereof specifies the
scope of reviewin a case such as this to include the court's

(1) compel[ling] agency action unlawfully w thheld
or unreasonably del ayed; and

(2) hold[ing] unlawful and set[ting] aside agency
action, findings, and conclusions found to be-

(A) arbitrary, capricious, an abuse of

discretion, or otherwise not in accordance
with | aw

See 28 U. S.C. 82640(e); Shakeproof Indus. Prods. Div. of Ill. Tool

Wrks, Inc. v. United States, 104 F. 3d 1309, 1313 (Fed.Cr. 1997);

Earth Island Institute v. Daley, 23 CT 215, 230, 48 F. Supp.2d

1064, 1077 (1999).
(1)
URAA was enacted by Congress to inplenent the Uruguay
Round Agreenents signed by the United States. See H R Rep. No.
103-826, pt. 1, pp. 4, 10-11 (1994). The purpose of anending

section 751 of the Trade Agreenents Act of 1979 in the manner
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quot ed above, 19 U. S.C. 81675(a)(2)(B)(i), was to "conformU. S. | aw

nore specifically to[article 9.5 of the Uruguay Round Anti dunpi ng]

Agreenment"*®, which states that, for any product subject to anti-

dunpi ng duti es,

the authorities shall pronptly carry out areviewfor the
pur pose of determ ning individual margins of dunping for
any exporters or producers in the exporting country in
guestion who have not exported the product to the
inmporting Menber during the period of investigation,
provi ded that these exporters or producers can show t hat
they are not related to any of the exporters or producers
in the exporting country who are subject to the anti-

dunpi ng duties on the product. . . . No anti-dunping
duties shall be levied on inports fromsuch exporters or
producers while the review is being carried out. The

authorities may, however, w thhold apprai senment and/or
request guarantees to ensure that, should such a review
result in a determ nation of dunping in respect of such
producers or exporters, anti-dunpi ng duti es can be | evi ed
retroactively to the date of the initiation of the
revi ew.
Uruguay Round Agreenent on Inplenentation of Article VI of the
General Agreenent on Tariffs and Trade, April 15, 1994, art. 9.5,

H R Doc. No. 103-316, vol. 1, p. 1467 (1994).

In the light of this principle, and the stated | egi sl a-
tive intent to effectuate it, the court considers the matter clear
t hat Congress afforded new shippers to the United States an avenue
for assignnment of their own dunping margins, if any, for shipnments
on or after request for review pursuant to section 1675(a)(2)(B)-
(1), supra, and that any "all-others" rate not attach to such shi p-
ments. To hold otherw se thus woul d not appear to be in accordance

with that | aw

¥ H R Rep. No. 103-826, pt. 1, p. 55 (1994).



Consol i dat ed
Court No. 99-03-00123 Page 15
The def endant clains that "Entry Nunber 0630988, the only

entry at issue here, was not part of [the] new shipper review"
Def endant' s Menorandum i n Qpposition, p. 10. That is,

only one sale was exam ned as part of the review and,

thus, only the entry that corresponded to that sale

: was subject to assessnent at zero percent.
Id. at 18. This current stance, however, does not necessarily
establish the rational connection required by 5 U S.C. 8706(2),

supra, between the facts found and the agency choice made to

foreclose this court's intervention. See, e.g., Burlington Truck

Lines, Inc. v. United States, 371 U S. 156, 168 (1962). I ndeed,

careful consideration of the I TA's own Federal Register notices re-
garding its new shi pper review does not conclude the matter. None

specifies particular shipnents. The Prelimnary Results state that

the "revi ewcovers one | ndi an nanuf acturer/exporter, Viraj, and the

period March 1, 1995 through August 31, 1995." 61 Fed.Reg. at

51,262. In the background section thereof, the agency notes that

the first Viraj shipnment entered on October 30, 1995. |Id.

[ Export Price was] based on the price fromViraj to an
unaffiliated party since the sale was made prior toim
portation into the United States, in accordance wth
section 772(a) of the Act.

Id. However, in its published conclusion, the | TA states that, as
a result of our conmparison of CEP [constructed export
price] and NV [normal value], we prelimnarily determ ne
that the followng weighted-average dunping margin
exists: . . . 0.00.

Id. at 51,263. The Final Results repeat the scope of reviewin-

dicated in the Prelimnary Results. See 62 Fed.Reg. at 1, 317.




Consol i dat ed

Court No. 99-03-00123 Page 16
Wi le the | TA may have based its determ nati on on an exam nati on of
the one shipnent that becane entry nunber 0630859-2, that fact
cannot be concl usively discerned fromthe record at bar, even after

the hearing in open court and subsequent subm ssions.

G ven this shortcomng in the context of URAA and the
international agreenents it seeks to effectuate®, this court is
unabl e to concl ude that |iquidation of one Viraj post-new shipper-
review entry at zero percent and of the other at 162. 14% woul d not

be arbitrary and capricious.

11

Hence, judgnment will enter, granting so nuch of plain-

tiffs' notion as to enjoin permanently occurrence of such an adm n-
istrative anomaly in this matter. '

Deci ded: New Yor k, New Yor k
May 6, 2002

Judge

“ A long-standing principle of the United States has been
that "an act of Congress ought never to be construed to violate
the law of nations if any other possible construction remains."
Murray v. Schooner Charm ng Betsy, 6 U S. (2 Cranch) 64, 118
(1804). C. Restani & Bloom |Interpreting International Trade
Statutes: |Is the Charm ng Betsy Sinking?, 24 FordhamlInt'l L.J.
1533 (2001).

' Fol l owi ng the hearing, Defendant's Response to the
Court's Inquiry Regarding the Relevancy of 19 U S. C. 81504 to
This Action was filed. This subm ssion fails to establish that
[iquidation of plaintiffs' lone entry at issue herein has been
"suspended as required by statute or court order” and thus that
the entry cannot "be deened |liquidated at the rate of duty . . .
asserted at the time of entry by the inporter of record" within
t he nmeani ng of section 1504(a).



